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STATEMENT OF THE CASE

This case is before ne upon the petition for assessnment of
civil penalty filed by the Secretary of Labor (Secretary) against
the Beck Materials Conpany (Beck Materials) pursuant to
section 105 of the Federal Mne Safety and Health Act of 1977,

30 U S.C. " 815. The petition charges Beck Materials with three
vi ol ations of the mandatory standards found in 30 CF. R Part 56
and seeks civil penalties of $3500, as a result of a serious

i njury accident which occurred on Decenber 7, 1994, at Beck

Mat eri al s= H ghway 54 South Quarry.

Pursuant to notice, this case was heard at Col unbi a,
M ssouri, on Decenmber 5, 1995. Both parties have subsequently
filed witten proposed findings of fact and concl usi ons of | aw,
whi ch | have considered along with the entire record in this case
inarriving at the foll ow ng deci sion.

STI PULATI ONS




At the commencenent of the hearing, the parties proffered a
signed set of stipulations, dated Decenber 5, 1995, which
accepted into the record (Tr. 5-6) as follows:

1. Beck Materials Conpany is engaged in mning and selling
of linmestone in the United States, and its m ning operations
affect interstate commerce.

2. Beck Materials Conpany is the owner and operator of
H ghway 54 South Quarry M ne, MSHA ID No. 23-02086. The
H ghway 54 South Quarry Mne is a |linmestone m ne using
conventional mning nmethods to drill and blast |inestone.

3. Beck Materials Conpany is subject to the jurisdiction
of the Federal M ne Safety and Health Act of 1977, 30 U S.C
" 801 et seq. (Athe Actg).

4. The adm nistrative |aw judge has jurisdiction in this
matter.

5. The subject citations were properly served by a duly
aut hori zed representative of the Secretary upon an agent of
respondent on the date and place stated therein, and may be
admtted into evidence for the purpose of establishing their
i ssuance, and not for the truthful ness or relevancy of any
statenents asserted therein.

6. Doug Laird, Plant Foreman, was seriously injured at
approximately 4:30 p.m, on Decenber 7, 1994, when he slipped or
tripped and fell onto a noving conveyor belt. H's right armwas
pul | ed between the drive pulley and the noving conveyor belt.

7. M. Laird had | year and | nonth total m ning
experience, all at the Beck Materials M ne.

8. The exhibits to be offered by respondent and the
Secretary are stipulated to be authentic but no stipulation is
made as to their relevance or the truth of the matters asserted
t herei n.

9. The proposed penalties will not affect respondent:s
ability to continue in business.

10. The operator denonstrated good faith in abating the
vi ol ati ons.

11. Beck Materials Conpany is a |inestone m ne operator
with 98,214 production hours worked in 1994. The m ne enpl oys
about 10 m ners who work 9 2 hour shifts each day, 5 days per



week.

12. The certified copy of the MSHA Assessed Viol ati ons
Hi story accurately reflects the history of this mne for the
2 years prior to the date of the citations.

FI NDI NGS, CONCLUSI ONS AND DI SCUSSI ON

On January 31, 1995, MSHA | nspector Robert D. Seel ke,
subsequent to an accident investigation, issued section 104(d) (1)
Citation No. 4329266 to Beck Materials for a violation of
30 C.F.R " 56.12016" alleging that:

At approx (sic) 4:30 pmon Dec. 7, 1994, plant forenman,
Doug Laird, who was filling in as the plant operator,
was seriously injured when his right armwas pulled

bet ween the drive pulley and the noving conveyor belt
of the under scal ping screen conveyor. The injured

'/ 30 CF.R " 56.12016 provides: AElectrically powered
equi pnent shall be deenergi zed before nechanical work is done on
such equi pnent. Power swi tches shall be | ocked out or other
measures taken which shall prevent the equipnment from being
energi zed w thout the know edge of the individuals working on it.
Sui tabl e warning notices shall be posted at the power sw tch and
signed by the individuals who are to do the work. Such |ocks or
preventive devices shall be renoved only by the persons who
installed themor by authorized personnel .



enpl oyee el ected to nmake adjustnents to the tracking of
the belt w thout deenergizing the conveyor system
Wi | e checking the adjustnents the enpl oyee slipped or
tripped while wal king on the framework of the screen,
bi n, conveyor systemand fell over the top of the side
guard on the drive pulley. H's right hand & arm
contacted the noving conveyor which pulled his right
arminto the pinch point of the drive pulley & conveyor
belt. This is an unwarrantable failure.

On that sane date, |nspector Seel ke al so issued
section 104(d)(1) Order No. 4329267 to Beck Materials for a
violation of 30 CF.R " 56.11001% alleging that:

At approx (sic) 4:30 pmon Dec. 7, 1994, plant forenman,
Doug Laird, who was filling in as the plant operator,
was seriously injured when his right armwas pulled
between the drive pulley & the noving conveyor belt of
t he under scal ping screen conveyor. The enpl oyee was
not using a safe neans of access to check the

adj ustments he had made on the belt. The injured
elected to walk the 9" I-beam that is part of the

scal ping screen and conveyor franme, to check the belt
novenent after meking adjustnents. Wile attenpting to
step fromthe 9" |I-beamto the tail pulley guard of the
#1 product belt he slipped or tripped and fell causing
his right armto contact the noving under scal ping
screen conveyor, which pulled his arminto the pinch
poi nt between the drive pulley and the belt. This is
an unwarrantable failure.

’/ 30 C.F.R " 56.11001 provides: ASafe means of access
shal |l be provided and nmaintained to all working places.(



Additionally, the inspector issued section 104(a) Ctation
No. 4329268 to Beck Materials for a violation of 30 C.F. R
" 56.14107(a)* al l eging that:

At approx (sic) 4:30 pmon Dec. 7, 1994, plant foreman,
Doug Laird, who was filling in as the plant operator,
was seriously injured when his right armwas pulled

bet ween the drive pulley and the noving conveyor belt
of the under scal pi ng screen conveyor. Upon

i nvestigation of the accident site it was concl uded
that the drive & the tail pullies (sic) of the conveyor
were not sufficiently guarded to prevent contact with

t he pi nch point.

On Decenber 7, 1994, the date of the accident, the plant had
crushed rock until early afternoon when due to rain, they ran out
of dry material in the pit and had to shut the plant down. Danny
Foster, the plant superintendent, sent sone of the nen hone at
that tinme, but kept Doug Laird, a plant foreman and the acci dent
victim there to do sone work on the plant. More specifically,
Lai rd was adj usting the under scal ping screen conveyor belt* when

3/ 30 C.F.R " 56.14107(a) provides in pertinent part that:
AMbvi ng machi ne parts shall be guarded to protect persons from
contacting gears, sprockets, chains, drive, head, tail, and
take up pulleys. . . that can cause injury.(

*l The under scal pi ng screen conveyor is a horizontal in-
house manuf actured conveyor that Beck Materials Conpany
manuf actured in approxi mately 1989. The conveyor belt is
30-inches wi de and the conveyor neasures approxi mately 20-feet
fromthe head pulley to the tail pulley. It is electrically
powered and travels at approximately 250 feet per mnute. The
top of the conveyor belt is approximately 6 2 feet above ground
| evel .



he was i njured.

Earlier that day, Laird and Andrew Mtchem a | oader
operator, had attenpted to make tracking adjustnents to the belt,
but were unable to get it to track properly. After the plant

shut down, Laird testified that he went back to this task. He
started just that one belt back up, went to the south side of the
pl ant and got up on the framework where he could reach the

adj ustment screws and bolts. In order to clinb up there, he
utilized the wheels and axles that run underneath the plant and
clinbed fromthere to a 9-inch wide |I-beamrail fromwhere he
could reach the adjustnent screws and bolts. He testified that
there was no | adder available to clinb up there to make these

adj ust nent s.

He adjusted the belt several tinmes, but he stated that the
belt was not responding so he went back around to the other side
of the plant to see if the belt was hangi ng up on anythi ng but
could not |locate any problem At this point, he clinbed up onto
the |-beam framework again and | ooked to see what m ght be
hol ding the belt up. Not seeing anything blocking the conveyor
belt, he was noving back along the |I-beam framework of the bin
and conveyor on the north side, getting ready to go back around
to the other side and make further adjustnents when he fell. H's
right hand was pulled up into the head pulley of the stil
running belt. As a result of the accident, his right shoul der
and arm were anputated and he sustained a severe injury to his
spi nal cord which causes himchronic and severe pain. He is
di sabl ed from further enpl oynent.

| nspector Seel ke issued Citation No. 4329266 because Laird
had been maki ng nechani cal adjustnments to the electrically
power ed equi pment w t hout deenergizing and | ocking out that
equi pnent, all in violation of 30 CF. R " 56.12016.

It is beyond dispute that the cited conveyor belt was in
fact running and therefore not deenergized and | ocked out at the
time of the accident, and it is also undisputed that Laird was
perform ng nmechanical work on it. Accordingly, that, wthout
nore, is sufficient to find that a violation of 30 C F. R

" 56.12016 occurred and | do so find.

A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause



and effect of a coal or other mne safety or health hazard."

30 UUS.C " 814(d)(l). A wviolation is properly designated
significant and substantial "if based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature.” Cenent Division,
Nat i onal Gypsum Co., 3 FMSHRC 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor nust prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a nmeasure of danger to safety--
contributed to by the violation; (3) a reasonable
l'i kel i hood that the hazard contributed to will result
inan injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129 (August 1985), the Comm ssion stated further as foll ows:

We have explained further that the third el ement of the
Mat hies fornula "requires that the Secretary establish
a reasonabl e likelihood that the hazard contributed to
wWill result in an event in which there is an injury.”

U S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasized that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel

M ni ng Conpany, Inc., 6 FMSHRC 1866, 1868 (August

1984); U S. Steel M ning Conpany, Inc., 6 FMSHRC 1573,
1574-75 (July 1984).

In this case we do not have to deal with |ikelihoods,
possibilities or probabilities. A serious injury accident did in
fact occur, as a direct result of this violation and as a result

of that accident, Laird was permanently di sabled from gai nful
enploynment. | therefore find this cited violation to be



significant and substantial (AS&SH) and seri ous.

The Secretary also alleges the violation was the result of
the respondent’'s "unwarrantable failure" to conply with the cited
st andar d.

In Enery Mning Corp., 9 FVMSHRC 1997, 2004 (Decenber 1987),
t he Comm ssion determ ned that unwarrantable failure is aggra-
vated conduct constituting nore than ordinary negligence. This
determ nation was derived, in part, fromthe plain neaning of
"unwarrantabl e" ("not justifiable" or "inexcusable"), "failure"
("negl ect of an assigned, expected or appropriate action"), and
"negligence" (the failure to use such care as a reasonably
prudent and careful person would use, and is characterized by
"i nadvertence," "thoughtl essness,” and "inattention"). 9 FMSHRC
at 2001. Unwarrantable failure is characterized by such conduct
as "reckless disregard,” "intentional m sconduct,” "indifference"
or a "serious |ack of reasonable care.” 9 FMSHRC at 2003- 04;
Rochester & Pittsburgh Coal Co., 13 FMSHRC at 189, 193-94
(February 1991). The Comm ssion has also stated that use of a
"knew or shoul d have known" test by itself would nake unwarrant -
able failure indistinguishable fromordinary negligence, and
accordingly, the Comm ssion rejected such an interpretation. A
breach of a duty to know is not necessarily an unwarrantabl e
failure. The thrust of Emery was that unwarrantable failure
results from aggravated conduct, constituting nore than ordinary
negligence. Secretary v. Virginia Ctews Coal Co., 15 FMSHRC
2103, 2107 (Cctober 1993).

Respondent:s defense to the Aunwarrantable failurei charge
contained in this citation is basically that Laird did not follow
establ i shed conpany procedures in attenpting to adjust the
conveyor belt tracking. Several wtnesses testified to the
effect that respondent has a | ock-out procedure in place and it
has been addressed repeatedly over the years at safety neetings.

However, that testinony aside, | find that that Aofficial(
policy was not actually being observed in practice. M. Laird
very credibly testified that he was perform ng the tracking

adjustnents in the manner that he had been taught personally by
M. Foster, the superintendent, that is, with the belt running.
| therefore find and conclude that this violation occurred as a
result of the aggravated negligence of the operator.
Accordingly, Ctation No. 4329266 will be affirmed herein, as
issued, inits entirely.

On the basis of the foregoing findings and concl usi ons, and

8



taking into account the civil penalty assessnent criteria found
in section 110(i) of the Act, | conclude and find that a civil
penalty of $1500, as proposed by the Secretary for this citation,
is a reasonabl e and appropriate civil penalty that wll serve to
satisfy the public interest in this matter.

| nspector Seel ke issued section 104(d)(1) Oder No. 4329267
on January 31, 1995. He testified that Laird did not use a safe
means of access to nmake or check the adjustnents he had nmade on
the belt. Several times Laird clinbed up on or wal ked al ong the
| -beam of the framework of the machinery to nake adjustnents to
the belt or check those adjustnents. |In Seel ke:s opinion, which
| accept, a secured | adder should have been used to nmake and
check the adjustnments on both sides of the equipnment. This
becones even nore obvi ous when you consider that the belt was
running at the tinme Laird was attenpting to adjust the tracking
onit. |If Laird had used a safe neans of access, such as a
secured | adder, he would not have fallen onto the running belt.

There was testinmony to the effect that | adders were
avai l abl e on the prem ses, but they were inside a trailer rather
than in place on the equipnent. M. Laird testified that no
| adder was available to him and he saw no other way to access
the belt to make the needed adjustnents other than to clinb up
onto the |-beam

| find that there was a violation of the cited standard
since no safe neans of access was readily available and in any
case, no safe neans of access was used by Laird in this instance,
even if one could argue that he shoul d have gone wherever he had
to to locate a suitable | adder



Applying the Mathies test, | find that the violation is a
significant and substantial one given that the |ack of a safe
means of access contributed to the serious injury sustained by
M. Laird.

| also find that the negligence involved in this violation
denonstrates aggravated conduct on the part of the operator and
it is properly designated as an Aunwarrantabl e failuref order.
M. Foster, the m ne superintendent, who did not appear to
testify in this case, was on the prem ses at the tinme, knew that
Laird was working alone and in fact, had personally instructed
Laird at an earlier date regarding the procedure for adjusting
the tracking on these belts, including making the adjustnents
wi thout a | adder or other safe neans of access to do so.
Furthernore, on many previ ous occasions, Laird had observed
Foster, and others, adjust the belts w thout deenergizing the
equi pnent and w thout using a safe neans of access to reach the
adj ustnments on the equi pnment. Accordingly, Oder No. 4329267
will be affirmed herein, as issued, inits entirety.

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnent criteria found
in section 110(i) of the Act, | conclude and find that a civil
penalty of $1000, as proposed by the Secretary for this order,
will serve to satisfy the public interest in this matter.

| nspector Seel ke al so i ssued a section 104(a) citation on
January 31, 1995, to Beck Materials (G tation No. 4329268). This
was basically a guarding violation. Allegedly, the drive pulley
on the under scal per conveyor was not sufficiently guarded.

The equi pment was in fact guarded sufficiently for anyone
approaching the pinch point fromthe ground, the nore foreseeable
hazard. The problemin this case and the reason that the
i nspector issued the citation was that an enpl oyee, Laird, found
a way, by using the |I-beamas a wal kway, to get into the pinch
poi nt between the conveyor belt and the drive pulley of the under
scal pi ng screen conveyor despite the existing guarding.

The finding of violation follows fromthe fact that Laird
did in fact nmake contact with the unguarded noving parts from
above, no matter how difficult it m ght have been to foretel

t hat occurrence beforehand. Likew se, the violation is
significant and substantial (AS&SH) sinply because of the gravity
of the occurrence and the resultant very serious injury to
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M. Laird.

The only issue | take with the inspector who wote the
instant citation is that of the negligence factor contained in
Bl ock No. 11 of the citation. | amgoing to nodify that
negl i gence factor from Anoderatel to Al ow, | based on what |
perceive to be the relative unforseeability of contact with the
pi nch point from above the pulley as opposed to fromthe
direction of the ground, fromwhence it was adequately guarded.
Wth that nodification, Ctation No. 4329268 wll| be affirned
her ei n.

On the basis of the foregoing findings and concl usi ons, and
taking into account the civil penalty assessnent criteria
contained in section 110(i) of the Act, | conclude and find that
a civil penalty of $300 is a reasonable and appropriate civil
penalty that will serve to satisfy the public interest in this
matter.

ORDER

1. Citation No. 4329266 and Order No. 4329267 ARE AFFI RVED
2. Citation No. 4329268, as nodified herein, IS AFFI RVED
3. The Beck Materials Conpany IS ORDERED TO PAY t he

Secretary of Labor a civil penalty of $2800 within 30 days of the
date of this decision.

Roy J. Maurer
Adm ni strative Law Judge
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Di stribution:

Margaret A. Mller, Esq., Ofice of the Solicitor,

U S. Departnent of Labor, 1999 Broadway, Suite 1600, Denver, CO
80202-5716 (Certified Mil)

Keith A. Wenzel, Esqg., Inglish & Monaco, P.C., 237 East High
Street, Jefferson Cty, MO 65101 (Certified Mil)

dcp
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